COMMPNWEALTH OF MASSACHUSETTS
APPELLATE TAX BOARD

PETER K. fREI ‘ v. BOARD OF ASSESSORS OF

: THE TOWN OF HOLLAND
Docket No. F326057 ‘ Promulgated:
: ' June 22, 2017

This is an appeal, filed under the. formal
procedure pursuant to G.i. c. 5HBA, § 7. andj G.L. ¢. 59,
§§ 64 and 65, from the refusal of the Board of Assessors
of the Town of Holland (“appellee”} tQ abate a tax on
certalin real eétate, located in the prn of Holland, owhed
by and assessed to Peter K. Frel (Mappellant”) under
G.L. c. 59, §§ 11 and 38, for fiscal :year 2015 (“fiscal
yéar at issue”). | |

Commissioner Chmielinski'(the “Presiding Commissioner™)
heard this appeal under G.L. c. 583, § 1A and 831 CMR 1.20.
and issued a single—member_decision for the appellant..

These findings of fact and report are made pursuant to
~a request by the appellee under G.L. c. 58A, § 13 and 831

CMR 1.32.

Peter K. Frei, pro se, for the appellant.

JoAnne J. Higgins, MAA, Principal Assessor, for the
appellee. -
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FINDINGS OF FACT AND REPORT

‘IQn January 1, 2014, the releﬁant assessment déte for
the fiscal year at issue} the appellanf was the Qwher of a
i.Oléacre vacant pafcel of‘unimproved land, identified by
fhe appellee a;\Parcel ID R40/A/1/1 aﬁd with an_éddress of
May Broock Road in Holléndr (“subject property”). The
subject property is located on a private peninsula, which
overlocks the Hamilton Reservoir. The subject property has
241 feet of frontage along May Brook Road and 402 feet of
waterfronf frontage along Hamilton Reservoir. The subject
propeﬁty does not have sufficient équare foctage to be a
buildable lot ﬁnder Hamilton’s zqning regulations that were
in effect during the fiscal year at issue and? therefore,
" the Présiding Commissioner found that it was an unbuildable
lot.

For the fiscal year at issue, the assessors valued the
sﬁbject property.at $19,320 and assessed a tax thereon, at
the rate of $16.23 per thousand, in the total amoﬁnt of
$313.25. VIn accordance with G.L. c. 59, § 57, the
appeilant paid the tax due without iﬁcurring interest. Oﬁ
January 12, 2015, in accordance with G.L. c. 5%, § 59, the
Aappellaﬁt timely filed an' abatement application fér the
subject property with the assessors, which they denied.on

February 10, 2015. On April 27, 2015, 1in accordance with
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G.L. c. 59, 8§ 64 and 65, the appellant seasonably filed a
Pétition Under Formal‘:Procedufe with the RAppellate Tax
Board (“Board”). On the Dbasis of these ~ facts, the
Presiding Commissibﬁer foundland ruled that the Board had
.jurisdiction to hear and decide the instant éppeal. |

The appeilee‘ did not attend thé hearing of this
appeal, stating in é letter tb the Board that tQ sénd a
répresentative to Boston to defend an assessment of $19;320
“éxCeeds the benefit to the Town oferlland." fheappellee
instead submitted exhibits consisting of jurisdictional
documents and property recocrd cards subsequent to the
hearing date. fhe appellant attended the.:hearing and
testified on his éwn behalf.

The subject property is a waterfront‘prﬁperty located
on ; peninsulal with three other waterfront parcels,
including thé alSOMVécant' l.6-acre Parcel ID RéO/A/l/ZA
(“Parpei Al/27) and tﬁe 1.27-acre Parcel 1ID R40/A/1/0
(“Parcel A1/0"), which = was improved = with a vaéant
uninhabitable cabin and a shed. According to its property
recofd cards, the 1l.6-acre Parcel Al/2 was assessed for the
fiscal yearrat issue at $9,660 and the improved 1.27-acre
?arcel Al/0 was assessed. for $13,960, with the land

compecnent of the assessment being $9,660.
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At the hearing, - the‘ appeillant testified that, while
the subject property ﬁad road frontage along May BRBrock
Roéd} a steep embankment was located on the ;ubje&t
property adjacent to May Brobk Road, blocking accessibility
to the subjecﬁ.property. The Presiding'Commissioner found
the appéllant’s testimony on " the éubject ‘property’s
-tbpogréphyf‘to be credibie, and the appellee proﬁided_ no
evidence'refuﬁing this cléim.

On thexbaSis of the evidence submitted; the Presiding
Commissioner - found':thaﬁ the subject property waé not
buiidable according to Hblland zoning regulgtions:effective
during the fiscal year at issue. --i The Presiding
Commissioner further found that the steep embankment, which
blocked access to the subﬁect property, negated any valqe
ostensibly provided to the sﬁbject property by the road
frontage along May'Brook Road. Therefore, the Presiding
"Commissioner found that the abutting watgrfront peninsula
properties, particuiarly the alsc wvacant and unbuildable
Parce‘l Al/2, were reliable evidence of --fairl‘ market vélﬁe
for the subject property. .The Pr@siding Commissionefrfound
and ruled fhat $§,706 was the best indication of value for

the subject property.
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Accordingly, the Presiding Commissioner issued a
decisicon for the appellant and ordered an abatement in the

amount of $155.81 for the fiscal year at issue.

OPINION

‘The assessors are requifed. to assess real estate at
its fair cash value. G.L. c. 59, §§ 11 and 38; Coomey .
Assessors of Sandwich, 367 Masé. 836, 837 (1975). Fair
cash wvalue is defined as the price on which a willing buyer
and a willing seiler will.agréé if both are fully informed
and under no  compulsion. Boston Gas. Co, v. Assess&rs of
Boston, 334 Mass. 549, 566 (1956). Fair cash value,
therefore, means fair market value. Id.

“[T]he Board 1is  entitled to ‘presume that the
valuation made by the assessors [is] valid. unless the
taxpayers ... prov[e] to the contrary.’” GEnéral Electric
Co. v. Aésessors of Lynn, 393 Mass. 591, 598 (1984} (quoting
Schlaiker v. Assessors of Great Barrington, 365 Mass. 243,
245‘(1974)). Accordingly, the appellant has the burden of
proving that the subject property has a lo&er value than
that assessed. “The burden of procf is upon the'taxpayer
to make cut a right to an abatement.” Schlaiker, 365 Mass.
at 245 {(quoting Judson Freight Forwarding Co. v.

Commonwealth, 242 Mass. 47, 55 (1922)). The appellant must
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éhow that the assessed wvaluation §f his property was
improper. See Foxboro Associates v. Board of Assessors of
Foxborough, 355 Mass. 679, 691 (1982}.

In appeals before this Board,.a taxpayver “'‘may pfesent‘

persuasive evidence of overvaluation either by exposing
flaws ér errors in the assessoré; method of wvaluation, or
by intréducing ‘affirmative evidence of value which
undermines the assessors’ valuation.’” Generél Electric -
Co., 393 Mass. .at 600 (guoting Donlon v. Assessors of
Hbllistén, 389 Mass. 848, 855 (1983)). “‘Evidence of a
party having the burden. of procf may not be disbeliéved
without an explicit and objectively adeqﬁate reason.
If the proponent has preséﬁted the best available evidence,
which is' logically adequaée, and is neither contradicted
nor improbable, it must be credited.’” New Boston Garden
éorp. v. Assessors of Béston, 383 Mass. 456, 470-71 {1981)
(quoting L. L.V Jaffe, -Judicial Control of Administrétive
Action 607-608 (1965)).

In the instant appeal? the appellant offered credible
testimony establishing that aécessibility piovided by roadr
frontage élong_'May Brook Ropad was compromi;ed by the
presence of a steep embankment located on the subject:
properfy .édjacent to May Brook Road. The. Presidiné

Cormissioner found his testimony to be credible and it was
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not refuted by testimony or other evidence from the
appelliee.

“"At any hearing relative to the assessed fair cash

valuation . . . of property, evidence as to the fair cash
valuation . . . at which assessors have assessed other
property of a comparable nature . . . shall be admissible.”

G.L. ¢. 58A, § 12B. “The admissibility under G.L. c. 583,
§ 12B, of evidence of assessments imposed on other property
claimed tp be comparable in nature to thé‘subject property
is'largely a matter within the discretion of the board. ”
Assessors of Ljnnfieid v. New Ehgland'Oyﬁter House, Inc.,
362 Mass. 696, 7b3 (1972) . The properties used 1n a
comparablé—assessment analysis must be comparable to the
subject property in order tg be ?robative of the fair cash
value. See id. In the instant appeal, the Presiding
Commissioner found that the_adjacentiwaterfront peninsula
properties, - particularly Parcel "Al/2 which,_'like the
subject property, waé 'aiéo unbuildable, were the‘ best
evidence of the.subject property’s fair market value.

The Presiding Commiséioner._considered all - of the
relevant évidencé and found and rﬁled thét the best
indication of the subject property’s fair market value for

the fiscal year at issue was $9,700.
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Accordingly, the Presiding Commissioner issued a
single-member decision for the appellant  granting an

abatement of $155.81 for the fiscal year at issue.

THE APPELLATE TAX BOARD

Richa¥d G. Chmielinski, Commissioner

A true copy,

Attest: A EA e’y
‘¢lerk of the Board
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